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Franchisor prohibited from implementing pricing policy

By Steven B. Feirman

Franchisor pricing policies have often been challenged as illegal “vertical price fixing.” In 2007,

however, the Supreme Court, in Leegin Creative Leather Products, Inc. v. PSKS, Inc., held that under

federal antitrust law, requiring a franchisee to charge specified prices would no longer automatically

be unlawful. (Note: A number of states have not followed the change in federal antitrust law, so

requiring a franchisee to sell at specified prices is still per se unlawful in some states.) Following the

Leegin decision, some franchisors have modified their pricing policies, believing that they had carte

blanche to control franchisee prices. In Stuller, Inc. v. Steak N Shake Enterprises, 2012 U.S. App. LEXIS

17921 (7th Cir. Aug. 24, 2012), a federal appeals court found that Steak N Shake would likely violate

the terms of its franchise agreements by enforcing a mandatory pricing policy on its franchisees, and

it upheld an injunction that prohibited Steak N Shake from terminating a franchisee for refusing to

adopt the franchisor’s specified prices.

In Steak N Shake, a five-unit franchisee refused to go along with the franchisor’s new pricing policy

based primarily on the absence of any controlling language in its franchise agreements. When Steak

N Shake threatened to terminate the franchises for noncompliance, the franchisee filed suit

requesting a declaratory judgment and an injunction prohibiting termination, claiming a breach of

contract, and alleging violations of the Illinois Franchise Disclosure Act, 815 ILCS 705/1. The

district court judge entered an injunction barring Steak N Shake from taking any adverse action

against the franchisee for refusing to implement the policy during the pendency of the case. On

appeal, Steak N Shake argued that the injunction should be vacated because the termination of the

franchise would not constitute the “irreparable harm” that is necessary to support an injunction. The

Seventh Circuit firmly rejected that argument, based on evidence that the pricing policy would be a

significant change to the franchisee’s business model and would negatively affect the franchisee’s

revenue, possibly to a considerable extent. In addition, the court was concerned that if the franchisee

implemented the pricing policy and subsequently prevailed on the merits, it would be difficult for the

franchisee to reestablish its previous business model without a loss of goodwill and reputation. The

court viewed this type of harm as “harm that cannot be fully rectified by the final judgment after

trial.”
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Interestingly, while the case was on appeal, the trial court issued another opinion that: (1) granted the

franchisee’s motion for summary judgment on its declaratory judgment claim that it was not required

to comply with the new pricing policy, and (2) denied Steak N Shake’s motion for summary

judgment on all of the claims. The appeals court mentioned this development in a footnote and

observed that the franchisee now had a greater likelihood of ultimate success than had previously

been the case.

The extent to which franchisors may implement “system change” is often a point of contention

between franchisors and franchisees. This decision is a good reminder that franchisors do not have

unlimited discretion and must engage in proper due diligence before making significant changes to

the system. Franchisors that want to mandate the prices at which franchisees sell their products and

services must consider antitrust principles and must evaluate potential contract-based claims and

statutory violations.

If you have any questions about this alert, please contact Steven B. Feirman, whose contact

information is set forth below:

 Steven B. Feirman at 202-585-8395 or sfeirman@nixonpeabody.com


